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Colorado Supreme Court Clarifies the Economic Loss Rule 

By Scott Shea, Partner and Zack Davis, Law Clerk 

In 2000, the Colorado Supreme Court expressly adopted the economic loss doctrine in Town of 
Alma v AZCO Constr., Inc., 10 P.3d 1256 (Colo. 2000). Under this doctrine, a party suffering 
purely economic loss from the breach of contract cannot assert a tort claim for the breach, unless 
there is an independent duty of care separate from contractual duties. Essentially, a plaintiff that 
has a contract with a defendant cannot sue for negligence or other torts but must seek their 
remedies according to the contract. Since that decision, Colorado courts have issued several 
opinions attempting to clarify this rule and Colorado’s “independent duty” approach to the 
economic loss rule because questions remained as to whether the rule applied to intentional torts.  

Earlier Colorado Court of Appeals decisions initially applied the economic loss rule to bar 
intentional tort claims unless there was an independent duty. See Hamon Contrs., Inc. v. Carter 
& Burgess, Inc., 229 P.3d 282 (Colo. App. 2009); Former TCHR, LLC v. First Hand Mgmt. LLC, 
317 P.3d 1226 (Colo. App. 2012); Top Rail Ranch Estates, LLC v. Walker, 327 P.3d 321 (Colo. 
App. 2014). Recently, the Colorado Supreme Court clarified that statutory tort claims are not 
barred by the economic loss rule and suggested that intentional tortfeasors should also not be 
shielded. Bermel v. BlueRadios, Inc., 440 P.3d 1150 (Colo. 2019). Relying on that reasoning, the 
Court of Appeals later held in McWhinney Centerra Lifestyle Ctr. LLC v. Poag & McEwen 
Lifestyle Centers-Centerra LLC, 486 P.3d 439 (Colo. App. 2021), that intentional tort claims are 
not barred by the economic loss rule. The Colorado Supreme Court has now addressed whether 
willful or wanton conduct is also an exception to the economic loss rule that would allow a 
plaintiff to assert a tort claim in Mid-Century Ins. Co. v. HIVE Constr., Inc., 567 P.3d 153 (Colo. 
2025) (“Mid-Century”). It is not.  

Relevant Facts. The dispute in Mid-Century involved a construction project in Denver, 
Colorado. HIVE Construction, Inc. (“HIVE”) served as the general contractor for the 
construction of Masterpiece Kitchen, a restaurant. The architectural plans specified two layers of 
drywall to be installed on the kitchen side of the wall separating the kitchen and dining area for 
fire resistance. HIVE deviated from the plans and specifications and instead installed one layer 
of drywall and one layer of combustible plywood on the kitchen side of the wall without 
approval. A fire eventually started within the wall, causing damage to the restaurant. Mid-
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Century Insurance Company (“Mid-Century”), Masterpiece Kitchen’s insurer, paid for the 
damages and filed suit against HIVE for negligence, alleging willful and wanton conduct.  

At trial, HIVE argued the economic loss rule barred Mid-Century’s negligence claim. A jury trial 
found in favor of Mid-Century concluding that HIVE’s conduct was willful and wanton, caused 
Mid-Century’s damages, and therefore was liable for negligence. The district court concluded the 
economic loss rule does not apply to allegations of willful and wanton conduct. 

HIVE appealed, arguing the district court erred in their judgment. The Court of Appeals 
concluded that the duty of care that HIVE allegedly breached was not independent of its 
contractual obligations and overturned the verdict. 

The Colorado Supreme Court concurred, upholding the Court of Appeals’ decision and holding 
the economic loss rule prevents tort claims, including those alleging willful and wanton conduct, 
when the duty is defined in contract. The Supreme Court applied the three-factor test from BRW, 
Inc. v. Dufficy & Sons, Inc., 99 P.3d 66 (Colo. 2004), and found: 

1. The relief sought in tort mirrored the relief available in contract; 
2. No independent common law duty existed before the contract; and 
3. The tort and contractual duties were not materially different. 

The Court clarified that willful and wanton conduct is not the same as intentional conduct in the 
context of the economic loss rule. Intentional conduct requires that the actor intend the result of 
the conduct or know that the conduct is likely to bring about that result. Willful and wanton 
conduct, in contrast, refers to acts or omissions committed purposely but without regard to the 
consequences of those acts or omissions. Thus, the Court stated that willful and wanton conduct 
approaches, but cannot be classified as an intentional tort.  

Because the alleged duty arose from the contract between HIVE and Masterpiece Kitchen, Mid-
Century’s claim was a contract claim, not a negligence claim, and was therefore barred by the 
economic loss rule. 

Implications. The economic loss rule has always been a double-edged sword in the construction 
industry. On one hand, it is a useful tool to fight negligence claims when there is a contract 
between parties. Negligence, on the other hand, is usually required for claims to be insured. 
Allegations that conduct was willful or wanton opened the possibility of insurance coverage for 
defective work that was otherwise not subject to coverage. Although this path is now closed, the 
Court preserved the predictability and risk allocation that contracts are intended to provide. The 
Court's ruling reinforces the importance of careful contract drafting and adherence to contractual 
remedies such as mandatory repair of defective work and bonding requirements to recover from 
subcontractors who perform poorly. 

For additional questions regarding this recent development, or any other areas of Colorado 
construction law, please contact the attorneys at Beltzer Bangert & Gunnell LLP.  


