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Legislative Update:  
 
SB 440 – Private Works Change Order Fair Payment Act 
 
Cal. Civ. Code §§ 8850–8859 
Effective: January 1, 2026 
 
SB 440 establishes a mandatory, nonwaivable statutory framework governing change order and 
time extension claims on most private works of improvement. The statue applies to private non-
residential and residential construction contracts but exclude residential projects with four or 
fewer stories as well as those with public entities.  The statute is designed to accelerate claim 
resolution and payment of undisputed amounts. 
 
Key Provisions: 

• Applies only to contracts entered into on or after January 1, 2026. 
• Contractors may submit a written claim for additional compensation or time, supported 

by documentation. 
• Owners must issue a written response within 30 days, identifying disputed and 

undisputed amounts. 
• The parties must engage in a meet-and-confer process to narrow disputes. 
• Undisputed amounts must be paid within 60 days of the owner’s response. 
• Failure to timely pay undisputed amounts triggers interest at 2% per month (24% 

annually) and may permit lawful suspension of work. 
 
Why This Matters: SB 440 significantly limits owners’ ability to delay or ignore private works 
claims. General contractors should update prime contracts and subcontract flow-down 
provisions, train project teams on documentation requirements, and calendar statutory response 
deadlines to preserve remedies. 
 
SB 61 – Private Works Retention Cap 
 
Cal. Civ. Code § 8811 
Effective: January 1, 2026 
 
SB 61 caps retention on private construction projects at 5% of a progress payment and 5% of the 
total contract price, aligning private projects more closely with public-works retention limits. 
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Key Provisions: 
• Applies only to contracts entered into on or after January 1, 2026. 
• Retention withheld by an owner may not exceed 5%. 
• Retention withheld from subcontractors may not exceed upstream retention percentages. 
• Noncompliant retention provisions may be challenged. 
• Prevailing parties may recover attorneys’ fees in enforcement actions. 

 
Exceptions: 

• Residential projects are excluded unless they are mixed-use or exceed four stories. 
• Retention limits do not apply to direct contractors or subcontractors that provide written 

notice to a subcontractor that a performance and payment bond is required, and a 
subcontractor subsequently fails to furnish the required bond to the direct contractor or 
subcontractor. 

 
Why This Matters: Contractors must revise contract templates and ensure accounting systems 
properly track retention limits across all tiers. Specific attention should be paid to whether 
contracts are entered into on or after January 1, 2026. Improper retention practices may expose 
contractors to fee shifting claims 
 
CEQA Reforms Impacting Housing & Infrastructure Projects 
 
AB 130 and SB 131 
Effective: Phased implementation through 2025–2026 
 
Recent legislative reforms significantly expand CEQA exemptions and, but doing so, streamline 
provisions for qualifying housing, transit-oriented, and infrastructure projects. These reforms are 
intended to reduce entitlement delays and litigation risk. 
 
Key Impacts: 

• Expanded CEQA exemptions for qualifying infill and housing projects, health centers, 
childcare facilities, advanced manufacturing, broadband, parks, trails, and certain clean 
water projects. 

• Shortened agency review timelines and reduced environmental litigation exposure for 
eligible projects. 

• Increased predictability for large-scale infrastructure and public-private development 
projects entering construction in 2026. 

 
Why This Matters: General contractors may see increased project starts and compressed 
pre-construction timelines. Early coordination with developers and design teams is critical to 
align construction schedules with streamlined approvals. 
 
Case Law Update:  
 
Anton’s Services, Inc. v. Hagen 
116 Cal.App.5th 90 (Fourth Appellate District, October 23, 2025) 
 
In Anton’s Services, Inc. v. Hagen, the California Court of Appeal held that strict enforcement of 
prevailing wage and apprenticeship requirements on public works projects and the limited ability 
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of contractors to overturn agency determinations once violations are established.  The case arose 
from a Department of Industrial Relations enforcement action alleging that the contractor failed 
to properly classify workers, pay prevailing wages, and comply with apprenticeship obligations. 
The contractor challenged the resulting wage assessments and penalties, arguing that the 
agency’s findings were unsupported and overly punitive. The Court of Appeal rejected those 
arguments and upheld the assessments in full, emphasizing that prevailing wage and 
apprenticeship statutes are remedial in nature and must be construed broadly in favor of worker 
protection.  The court further emphasized the highly deferential standard of review applicable to 
DLSE determinations. Where certified payroll records and project documentation support an 
agency’s findings, courts will not reweigh the evidence or excuse technical noncompliance. The 
decision makes clear that good intentions or administrative oversight do not shield contractors 
from liability where statutory requirements are not strictly followed. 
 
Why This Matters: Anton’s Services underscores that incomplete, inaccurate, or poorly 
maintained payroll records may not only trigger penalties, but also significantly limit a 
contractor’s ability to challenge enforcement actions. 
 
Iloff v. LaPaille 
18 Cal.5th 551 (California Supreme Court, August 21, 2025) 
 
In Iloff v. LaPaille, the California Supreme Court clarified the scope of an employer’s “good 
faith” defense to liquidated damages in wage-and-hour disputes, holding that ignorance of legal 
requirements is insufficient to avoid statutory penalties.  The Court explained that to establish a 
good-faith defense, an employer must demonstrate that it took reasonable and affirmative steps 
to understand and comply with its wage obligations, such as consulting legal counsel, reviewing 
applicable statutes, or implementing compliance policies and systems. Reliance on informal 
practices or assumptions about compliance does not satisfy this standard.  Although the case did 
not arise in the construction context, the Court’s reasoning reinforces that wage compliance is an 
affirmative obligation. Employers bear the burden of demonstrating proactive compliance 
efforts, particularly where statutory penalties are at issue. 
 
Why This Matters: For contractors subject to prevailing wage laws, Iloff reinforces that 
compliance defenses will be scrutinized closely. In the context of AB 963’s enhanced 
recordkeeping requirements, contractors should be prepared to show not only that wages were 
paid correctly, but that systems and policies were in place to ensure ongoing compliance. 
 
Overall, the practical takeaways from the changes coming in 2026 and key 2025 case law are:  

• Update Contract Forms: Revise prime contracts and subcontracts to comply with SB 
440 and SB 61. 

• Train Project Teams: Claims, retention, and payroll compliance now involve statutory 
deadlines and penalties. 

• Strengthen Compliance Systems: CEQA timing, retention tracking, and certified 
payroll controls require coordination across legal, accounting, and field teams. 

 
Plan Early: Projects governed by contracts entered into on or after January 1, 2026, will be 
governed by these rules regardless of legacy practices. 


