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Case Law Update  

U.S. Supreme Court's Berk v. Choy Decision Challenges Pre-Suit Protections 

 
In January this year, the U.S. Supreme Court ruled on the Berk v. Choy lawsuit, a medical 

malpractice claim that at first glance has nothing to do with construction. 
 
The foundation of the suit began with Harold Berk, who fell out of a hospital bed while in 

the state of Delaware, fracturing his ankle. The treatment that followed allegedly made things 
worse. He subsequently filed a malpractice complaint against the doctor and the medical 
facility.  

 
Like many states, Delaware requires a plaintiff to file a certificate of merit alongside a 

malpractice complaint. This is essentially a signed statement from a qualified professional 
confirming the lawsuit has legitimate grounds. Berk wasn't able to obtain one. 

 
However, because Berk and the defendants were citizens of different states, he had the 

option to file his malpractice claim directly in federal court based on diversity jurisdiction, 
bypassing Delaware state court altogether. 
 

The federal district court dismissed his case for failure to comply with Delaware's 
certificate of merit requirement. He appealed and the Third Circuit affirmed the dismissal.  
The matter ultimately reached the U.S. Supreme Court, which reversed the dismissal, and 
held that Delaware's affidavit requirement does not apply in federal court. 
 
Enter Rule 8 

The Supreme Court's reversal hinged on a foundational federal pleading rule. Federal 
Rule of Civil Procedure 8 requires only that a plaintiff provide "a short and plain statement of 
the claim showing that the pleader is entitled to relief." Nothing more — no supporting 
affidavit, no expert sign-off. 
 

Because Rule 8 directly answers the question of what a plaintiff must provide at the 
outset of litigation, the Court held that Delaware's affidavit requirement — which demands 
more — is displaced by the federal rule. Any state rule that requires additional pre-suit proof 
simply does not apply in federal court. 



 
That reasoning creates complications in Colorado. 

  
Construction Connection 

The Court’s ruling will likely have a direct impact on how—and how easily—an architect, 
engineer, or other design professional can be sued.  

 
Colorado's own version of Delaware's affidavit requirement, the Certificate of Review, is a 

prerequisite to suing any licensed professional in the state for negligence, requiring a signed 
statement from a qualified professional in the same field confirming the claim has legitimate 
grounds. 

 
For design professionals, the Certificate of Review has long served as a meaningful first line 

of defense, confirming that a professional negligence claim appears to have a legitimate basis. 
 
Under the reasoning of Berk v. Choy, a plaintiff who files in federal court could now argue 

that Federal Rule 8 displaces Colorado's Certificate of Review requirement, thus raising the risk 
of more lawsuits. 
 
Evolving Exposure 

Berk v. Choy arose in a medical malpractice context, and courts will need to apply the 
reasoning behind the decision to Colorado's Certificate of Review before the full impact on 
design professionals is known. That will take time.  
 

However, the trend is clear: design professionals are likely to face increased exposure in 
federal court. On projects where the parties are from different states, federal court could be a 
more accessible venue for plaintiffs who want to avoid Colorado's pre-suit screening 
requirement.  
 

There are a few steps to take now.  Start by reviewing your contracts. Work with legal 
counsel to evaluate and update contract language, including forum selection clauses that 
designate state court as the venue for disputes, with clients, consultants, and project partners to 
help reduce the chances of ending up in federal court where possible.  
 

Re-evaluating your risk management plan is also advisable. The Berk v. Choy decision is 
an emerging litigation risk and should be evaluated across documentation, communication and 
oversight. In an attempt to reach insurance proceeds, plaintiffs with questionable design claims 
may now decide to file suit in federal court without a supporting Certificate of Review. Choice of 
law and venue provisions in contracts can be modified to help, but will be powerless if the 
federal court has diversity jurisdiction over the dispute. 

 
If you’re unsure how this decision might affect your firm or specific project types, consult 

with counsel now about risk and contract strategy rather than waiting for a claim to arise. The 
gap between the protections available in Colorado state court and what may occur in federal 
court is now wider after the Supreme Court decision. Assess your risk strategies now to prepare 
for a changing landscape. 


